
\vith cable operators that are subject to Title VI. The reason: DBS providers do not offer

cable service over a "cable system" and therefore are not a "cable operator" subject to [he

Title VI. 47 U.S.C. §§522 (5) & (7). The same would be true, of course, with respect to

non-cable competitors of cable modem service. 2S

Another argument that pervades some "cable service" opponents' comments is the

claim that the Commission's general Title I ancillary authority is a better choice for

regulating cable modem service because Title I is more "supple" and "flexible" than Title

VI (or Title II) and would better enable the Commission to sweep away state and local

regulation and to establish a "uniform, nationwide policy" with respect to cable modem

service.26 This argument is fatally flawed in two critical respects.

First, because cable modem service is a "cable service," Title VI applies to it. The

Commission cannot use its general Title I authority to trump the specifically applicable

requirements of Title VI (or, for that matter, any other Title of the Act).27 Otherwise, the

2S SBClBellSouth is not alone among telecommunications industry commenters in
its ignorance of the substance of Title VI. CompTel, for instance, speaks (at i & 6) of "de
jure" exclusive cable franchises, apparently unaware that exclusive cable franchises are
prohibited by law. See 47 U.S.C. §541 (a)(l). Perhaps this Title VI blindness helps
explain the telecommunications industry's disappointing failure to fulfill its 1996 Act
promise to Congress that it would compete against incumbent cable operators in the
multichannel video service market.

26 See, e.g., CompTel Comments at 33; New Hampshire ISP Assn. Comments at
1; OpenNet Comments at 15-16.

We note that Cox (at ii-iii, 26, 28 & 42-43) curiously makes this Title I policy
ar~ument as well, even though Cox also simultaneously claims (at i & 26) -- albeit with
much less vigor -- that cable modem service is a "cable service." Given Cox's recent
decision to stop paying cable franchise fees on cable modem service, Cox's apparent
inconsistency would appear to be a rather transparent and self-serving effort at "heads I
\\ in, tai Is you lose."

17
- See NCTA Comments at 35.
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Commission would have the authority to write all of the Titles other than Title lout of

the Act. If Congress' will is to have primacy over the Commission's (as it must), such an

open-ended, Title-swallowing construction of Title I cannot stand.

Second. contrary to the suggestions of these Title I "national policy" fanatics, Title

VI is itself a comprehensive "national policy concerning cable communications." -+7

U.S.c. §521(l). Because cable modem service is a "cable service," there is indeed a

"national policy" applicable to it -- the one chosen by Congress in Title VI, not one

crafted out of whole cloth under the unilluminating, generalized rubric of Title 1. That

some commenters may prefer a different national policy for cable modem service is

irrelevant. If a different national policy is desired, only Congress, not the Commission,

can craft it.

C. ILEe Pleas for "Regulatory Parity" Do Not Detract from the
Conclusion That Cable Modem Service Is A "Cable Service."

Although not directed exclusively at attacking the "cable service" classification of

cable modem service, another common argument made in the comments, primarily by

[LECs, is a plea for "regulatory parity" and "competitive neutrality.,,2s The problems

with this argument are threefold.

First, while these commenters clearly wish otherwise, the Act still contains

separate Titles and, as a result, explicitly prevents such "regulatory parity" in many cases.

28 See. e.g.; CenturyTel Comments at 2; OPASTCO Comments at 2; Qwest
Comments at I & 3; SBClBellSouth Comments at i-ii & 12; USTA Comments at 7-8;
Verizon Comments at 2 & 22.
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Examples abound. Television broadcasters compete with cable operators. vet thev must. .
be regulated under different Titles. The same is true \vith respect to DBS and \{\fDS

providers. on the one hand, and cable operators on the other. And the same is also true of

\\-[reline telecommunications service providers, on the one hand, and wireless

telecommunications service providers on the other.

Second, even if ILECs' "regulatory parity" proposals were adopted, they would not

result in regulatory parity. They would instead create new regulatory disparities, albeit

ones these commenters apparently see as beneficial to them. The comments leave no

doubt that many of the services that are or will be offered over DSL and cable modem

service -- video streaming, interactive television, and "standard television quality video" 29

-- will compete with traditional cable video programming services currently subject to

Title VI. Thus, if cable modem services were exported either to Title I or Title II, a new

regulatory disparity (and consequent lack of "competitive neutrality") would be spawned:

Cable modem service would be regulated differently than many of the traditional cable

services with which it competes.

In fact, at least as the Communications Act is currently structured, "regulatory

parity" across Titles of the Act is a chimera. Under whatever Title of the Act cable

modem service is classified, some degree of regulatory disparity is inevitable. It is for

that reason that the Commission· should adhere to the statutory language and legislative

history of the Act to answer the regulatory classification question. And as we have

29 E.g., TIA Comments at 9-10; Competitive Access Coalition Comments at 58;
OpenNet Comments at 8.
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shown, those sources clearly point to the conclusion that cable modem service is a "cJ.bl~

service."

A third point that ILEC "regulatory parity" proponents overlook is that much of

the regulatory disparity about which they complain is, in many respects, more apparent

than real. And to the extent it exists, it serves useful public policy goals.

As an initial matter, ILECs ignore the fact that, at least with respect to cable

modem services, the Act provides them with the keys to escape the jail of regulatory

disparity that they perceive: The 1996 amendments allow ILECs to become cable

operators and to provide "cable service" under Title VI or, alternatively, through open

video systems if they wish. See 47 U.S.C. §§571 (a)(3)(A) & (B). To be sure, unlike the

case with OSL, ILECs may have to make the investment necessary to replace their legacy

copper-wire pair residential networks to do that, but the resulting expansion of residential

broadband capacity would be a positive development from the standpoint of competitive

policy and consumer choice. In any event, given ILECs' near unanimous failure to

follow through on their promises to Congress that, if the 1996 Act were passed, they

\vould enter the multichannel video service market to compete with incumbent cable

operators, the Commission should have little sympathy for ILEe complaints about

regulatory disparity.

Moreover, that the Act sanctions the possibility of side-by-side competition

between providers subject to different Titles of the Act is not, as the ILECs' claim,

necessarily reflective of the Act's obsolescence or of unsound policy. To the contrary,

inter-Title competition can and does offer significant public policy benefits.
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Preservation of the Title II "common carrier" model, at least for a time, to compete

side-by-side with non-common carrier broadband access models serves as an important

check, or safety net, in an embryonic arena like broadband Internet access, Vi here rosy

predictions of future competition are premature and uncertain at best. Indeed, IlEe

commenters inadvertently underscore the wisdom of the Act's preservation of inter-Title

competition. flEC commenters almost unifonnly argue that, because cable modem

service competes with their DSL offerings and enjoys substantially greater market share

than DSL, fLEC DSl offerings should be completely deregulated -- either through

forbearance of Title II obligations with respect to DSl, or by treating DSL as a Title I

"infonnation service. "JO

In other words, IlECs would seem to prefer a world where no one has the Title II

obligation to make broadband access service universally available to all and on fair and

non-discriminatory tenns. Given the possibility that broadband may eventually supplant

the public switched network as the primary means for persons to communicate with one

another, the City Coalition suggests that completely abandoning the time-honored and

time-tested common carrier model with respect to broadband in the speculative hope that

competition may eventually make it unnecessary in the future is a reckless, dangerous

policy. In any event, it certainly would be radical departure from over a century of

communications policy in this nation, and we believe that the Act gives only Congress,

30 See, e.g., Century Tel Comments at I & 6; Qwest Comments at 3;
SBC/BellSouth Comments at iii & 12; USTA Comments at 8; Verizon Comments at 3 &
22.
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not an unelected Commission, the authority to make such a fundamental change In

national policy.

D. Commenters' Reliance on Broward County Is Misplaced.

At least one ILEC and a few cable operators rely on the recent Broward County

decision
3

\ for the proposition that regulation of their high-speed broadband offerings

would violate the First Amendment. 32 Their reliance is misplaced.

As an initial matter, Broward County is inherently suspect because, by leap-

fragging past the statutory issues to address the First Amendment issues, the court

flagrantly violated the longstanding bedrock principle that courts should not address

constitutional issues without first addressing underlying statutory issues. 33 Moreover,

Broward County rests on a gross misreading of Turner Broadcasting System v. FCC, 512

U.S. 622 (1994). Contrary to the Broward County court's claim, the Supreme Court in

Turner did not hold that cable operators are subject to the same First Amendment

standards as the print media.34 Further, Broward County turns Turner on its head:

Turner upheld the must-carry rules against First Amendment challenge, even though the

local broadcaster-beneficiaries of must-carry, unlike unaffiliated ISPs, have their own

3\ Corneast Cablevision ofBroward County v. Broward County, No. 99-6934-Civ
(S.D. Fla. filed Nov. 8, 2000)( ltbroward County").

32 E.g., Verizon Comments at 35-39; NCTA Comments at 38; AT&T Comments
at II; Cablevision Systems Comments at 15; Charter Comments at v; Comcast
Comments at 26-27.

33 E.g., Ashwander v. TVA, 297 U.S. 288 (1936); Bell Atlantic v. Prince George's
County, 212 F. 3d 863 (4th Cir. 2000).

3" See Turner, 512 U.S. at 657; Consumers Union Comments at 7.
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local broadcast transmission facilities to circumvent the cable system bonleneck.

Cnaffiliated ISPs wishing to provide broadband content, in contrast, have no such route

to bypass the cable system bottleneck. And given cable operators' current broadband

access market share and the technological and cost shortcomings of competing delivery

systems,35 cable's bottleneck position in broadband access is in many respects far more

pervasive than cable's bottleneck over local broadcasters.

Verizon's reliance on Broward County is even more perplexing, since it is natly

inconsistent with Verizon's position that cable modem service is not a "cable service."

Aside from its dubious First Amendment analysis, one conclusion about Broward County

seems clear: Its logic makes absolutely no sense at all unless cable modem service is a

"cable service." If Broward County's expansive reasoning were applied to

telecommunications services, as Verizon suggests, that would mean that Title II -- and

indeed all state common carrier regulation of telecommunications service providers as

well -- violates the First Amendment. After all, under the Broward County court's

reasoning, every telecommunications service provider could (but for its common carrier

obligation) choose to exercise its supposed First Amendment right to refuse to carry the

messages of those with whom it disagrees, or to insert preemptory messages containing

its own political views to drown out or replace its customers' messages. As far as we are

aware, however, no court has held that the First Amendment extenninates the application

3S See, e.g., Cable & Wireless Comments at 7-10.
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of common carrier principles to telecommunl'catl'ons servl·ce. C . Iertam y no precedent

cited by Verizon or by Broward County so holds.

E. Interactive Television Is Clearly A "Cable Service."

While virtually all cable operators agree with us that cable modem service is a

"cable service," a few suggest that it is premature to classify interactive television and

other "potential services that may develop that make use of a combination Internet and

television broadcast platform.,,36 The City Coalition suggests that, while it may not be

possible to foresee, much less classify, all future services provided over the cable modem

platform, it certainly is possible to classify interactive television and any future services

"that make use of a combination Internet and television broadcast platform." Any such

services would easily qualify as a "cable service."

Interactive television and any other service involving a combination with the

television broadcast platform would seem to qualify doubly as a "cable service": Those

services would not only entail subscriber interaction with or use of "other programming

service" under Section 522 (6)(A)(ii), but also would often involve subscriber interaction

with or use of "video programming" under Section 522(6)(A)(i) as well. In fact, the

legislative history of the 1996 amendment of the "cable service" definition makes plain

that one of the specific purposes of the 1996 amendment was to include interactive

36 AT&T Comments at 32-36 & 100 (quoting NOI at '49). See a/so NCTA
Comments at 67.
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television within the "cable service" definition. 37 If, as the cable industry argues (and we

\\iholeheartedly agree), cable modem service is a "cable service," then interactive

television offered over a cable system must be as well.

III. THE COMMISSION NEEDS TO ACT IMMEDIATELY AND
DECISIVELY TO ELIMINATE THE INCONSISTENCY AND
UNCERTAINTY CREATED BY THE PORTLAND AND GULF POWER
DECISIONS.

Despite their divergence on many issues, the opening comments reveal rather

widespread agreement on one point: The Commission needs to take decisive and prompt

action to eliminate the inconsistency and ambiguity created by Portland, GulfPower, and

other conflicting precedent on the proper regulatory status of cable modem service.38 The

uncertainty spawned by this conflicting precedent ill serves the interests of industry, local

governments, the Commission, or the public. We will leave to industry the discussion of

the adverse effects of regulatory uncertainly upon it. For local governments, the looming

consequences of these conflicting precedents are adverse, financial and immediate.

As the Commission is aware, Cox has announced that in the wake of Portland, it

will cease paying local governments cable franchise fees on cable modem service in the

Ninth Circuit.39 Since opening comments were filed in this proceeding, the problem has

spread. In its December 1 comments in this proceeding, AT&T dismissed Portland's

37 See City Coalition Comments at 6-7.

38 See, e.g, AT&T Comments at 4; NCTA Comments at 41; Earthlink Comments
at I; OpenNet Comments at 3; USTA Comments 3; City Coalition Comments at 3.

39 See. e.g., City Coalition Comments at 12 n. 17.
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holding that cable modem service is not a "cable service" as mere "dictum,""\o and further

represented to the Commission that it believed local franchising authorities "have the

authority under [§47 U.S.C. §542] to charge a franchise fee on cable operators' gross

revenues, including their cable Internet services" and that "AT&T currently pays

franchising fees assessed on revenues from its cable Internet services. "..I I

Not\Vithstanding these representations, less than three weeks after it filed its

December 1 comments, AT&T sent letters to all of its franchising authorities in the Ninth

Circuit infonning them that due to Port/and, it planned to stop paying franchise fees on

cable modem service unless those franchising authorities agreed to indemnify AT&T

from any liability arising from AT&T's payment of those fees ...I2 AT&T's about-face on

the matter is, to say the least, perplexing, but it underscores the desperate need for the

Commission to step forward and establish once and for all the proper regulatory

classification of cable modem service.

In its recent amicus briefs in both the Ninth Circuit Port/and and Fourth Circuit

Henrico appeals, the Commission took the position that it was the body charged by

Congress with implementing federal communications policy but that it had not yet

decided the proper regulatory classification of cable modem service. If the Commission

IS to fulfill its obligations as the body responsible for construing the Act in a unifonn way

40 AT&T Comments at 4.
..II/d. at 31.

..12 Copies of sample letters from AT&T, and franchising authorities' responses, are
included in Attachment A to these reply comments.
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to implement national communications policy, then it is incumbent on the Commission to

resolve the proper regulatory classification of c~ble modem service, and to do so

immediately. We therefore strongly urge the Commission promptly to initiate and

complete a rulemaking proceeding to classify cable modem service as a "cable service"

\vithin the meaning of 47 U.S.C. §522(6).
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CONCLUSION

For the foregoing reasons, and these set forth in our opening comments, the City

Coalition urges the Commission promptly to institute a rulemaking proceeding to classify

cable modem service as a "cable service" subject to Title VI. Alternatively, if the

Commission were to conclude otherwise (wrongly, we believe), then the Commission

should require cable operators to provide third-party ISPs with access to operators' cable

modem platforms pW'Suant to the full open access requirements of Title II.

MILLE~ CANFIELD, P DOCK AND STONE, P.L.C.
1900 K Street, N.W., S te 1150
Washington, DC 2000
(202) 429·5575

Counsel for the City Coalition

Dated: January 10,2001
WALIB89SSL 1\114490-00001
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o.:cember IS, 2000

Jana FneJa4
Senior FiDlDCial AIW)'It
ReI! Pl'aperty Division
City ofPlIo Alto
2$0 HlJIUltoa A\'eD'
Pall) Alto, CA 94301

R.~: Franchi.. :Fees OD @,Hob

Our Janet

r.(l"'~"'V.O
CIT.. ~.·i().Af\·EV·S OF~lce

wb; 1 8 2000
____ TO _

I am writilll relardiDa tbe auqllDCDC of Enac:bi.. ftes Oft riven. dertvecl &om the provisioD 01
cable mod." Mmee (cuaelWY ATAT iHome). As YOII ... WI ..... beaa ptOvicUq eabl.
J!1odem service CO l\Ibtc:ribm u • cable service wi payiq the City ofPaJo AI. (ad lu 1IlCmoer
JPAcommu.Ditia) I '''' hncN. ree 011 ...revauc (wbicIlt. we P1111bro\Iah to IUblcribera ..
authoriad uacftr federal law). Under~ NiDtlI Circuit CNt ofAppeIl'.__ deoisIoa in AT&T
Y. City ofPmJan41 it appc:II"J dill the Nimh Circuit Come..DOt coUdcr tbI. to be •~
.mett." Thus, It lease ill tbe Nifttll C&cuIt, thM 11 I MriouI qaadOll U to whether local
F.l'~JUsjq. authmi1iJsM~ Ute rillU to ..... cable .-vtce~ r...oa cable naad. MMCC
rI2Vtr'.ue•

CUmfttly, tbe FtdaIl Cammuaklttoas Comm;IIioD rFCC' '-• proe.... \IDdetwa1 wbicb
1'4)' ultimately Wp..lYe did l--.a III addition...it ocMr peadiIII UdptlGft. lad CO\IIIt
ou:lid. tbiJ Circuit IaaYI N.IdMd ........ !DiP11... II» •~~ ftom dlt
applrml eoal\lliou hi ell J3!1teJ dIcbIoa. Nonabl'" fa Upc oltJII~ decisloD, thtrt
it some risk..me CIe, or..AlIO -ouW be exposed to po'" rtAIDd UIbiItt7 ba the Mat..
shoUl.d it~ to ftl6cbi. rea oa cabl. rDodem ..me. m'Im& JU I... on. 10Ql
gOYf'\'T\ZBeDt to elimlDu. this ri* by waMaa 1M~ fit OD cabll modem
!':.."Vic:. 1& thi. tf-. Odwr 10caI pea_enll. Whil. cootblWni 10 ..... tbll'ItI, ha\'I decide. to
ce]X)sit them i.D&o • acaew type KCOUD1 so that sucb feel wiD bt IWiIIblt for rebsd • such dm.
;! • court ofcompeltllt JUriIdlcdon or the FCC d.termi_ wbetblra Nl\1Dd Sa QlClUIIY.

'16 f.ld 171 C'- elr. JOM n, 2000).

~ ~...u.C09C!mipLHi&I!:S2!!4A~ to the lntetDCC omC'Id'piOtl. Facilld!;!a
~oucc of MM. FCC 00-35S (relcue4 SepImIbcll" 2000).



Gi\'eD tbe W¥e.rWn naturt of the law rcgard,in. hndU" fees on cable mcdefl1 sct\'tce, we beJil\'t
tha& it is in tbebest ~ofthtCity of Palo Alto, U ....UUAT.T, toWlivtthc.se~se r_
(and suspead tho pa.tI Woup of such fees to subtcribers) while this issue remains lJI\sect1ecL
SusptlJ,ioD ofhDchiJe fea OIl @How ia pe:ticuJarb ;'UportaDt in ...wilhift dle Ninth CimDt.
hec... of the m&1IIICe of111M coaa1lDlCf protection lawa which oftla live ri.. co ckN ICUon or
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!!qUUt: !be~ ofPalo Alto to tIibftd tban to ATaT ao cbIy cen.1d \I retlmN to ,onsumers.) 'I'm.
means &hat the Chy ofPalo Alto wn". the fee co\llcl beco...dIltr.-c in suclllitipdoD.

fn lIpt of the .~'e. we bIlIcv. that the bar coune ofaction is fer tM City ofh10 Alto to~ve
these ftIDcbiH ftee UDdI-. it • detGmiDlti"l deQsioD. Ualeu WI barhal YeN. thai iI bow we
will prccoed bqiaftIq 111\\&11')'.2001. 1(, lutaI, tH CiC)' ofP. Alt.o ....... cbI& hnc8ise feet
condJluc to be u.... OD cabl.rMdaft tIMet <lIlcS paaed thrwp to Maiben). tMe AT.T
'Nill rIq\in tMt tM CIC)' 01,. AJ\o lip III ....mt ICknowtIdlial thll'C*fttil11dmd liability
&aci qrwUlI to ott..AT&T, fuan trMchise feel~ !be IIIIOUDt otmy 1'It\md liability ordered,
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9.txG.. PaloAlto
Offiu of tJw city AttorNy

Jan1,,4i.ry 5, 2001

Ms. Kathi Noe
Oirector, Government Affair.
AT&t aroadb~nd

1691 Bayport Avenue
San Carlos, CA 94070

Oe~r Ms. Noe:

• At Janet Freeland'i requ••t, 1 am respond~ntl to your
"'-etter, dated Decembe% 15, 2000, concecntnc; the as.essment ot
franchise fees on cable :t\odem service revenue.•

In your letter, yo~ askeQ the City of ~alo Alto
:"City"), on behalf ot the Joint Power. Aflency ~e~ers, to waive
!ranchis8 fees on cable modem ,ervice pencilnc; a f:nal decision
~n the rederal Communication Comm1.8ion.~ ~otice of Inquiry
proceeding, FCC ~en·. Dkt. OO-iS 5 (Septemb.~ 28, 2000). In t:O.a
dlt.arnative, YQ.u asked t~. :lty to enter ~to an agreement to
dCK40wledqe AT&T Broadband's (~AT'~) poteatt.l refund liability
to sul:5cr1bera With respect to tho.e tee., and agree to offset
any refund liabi:ity ac;ainst future franchIse ~••s.

As ou~lined below, the City pr••ently will not waive,
or aqree to waive, AT.'T'·a obliqation :undeZ"c1ty of Palo Alto
~rdinanc. No. 4536 and the City's Cable T..le;vision Franchise
Agreement 'Nit!! Tel Cabl.vl.1on ot Cal1.torn.1I·, ·rnc. ("TCI"), to
pay franchise tees C)Q cable mod..ra sex-y&ce. It also will not
effectively indemnity, or agre. to lndamnilri AT&T aqa1na~ any
rea~ or imagined refund liability or potential litigation costs.

"'., of course, are w1l1:'nq to di.cu.. th••• matte:!
furthe:. Beto~. I present the two cptions outlined below that
~ay add~es. AT'T'I concarns, the City would 11ke to comment on,
and seek your responses to its comment. to, your letter.

OlOI05IY1lC011\t1

PO.lOllllJ25O
Palo Alta, CA M:ID
650• .2111
6SJ,m.26M fill



Ms. t<athi Noe,...
w4rec:O:, Gov~rnment Affairs
January 5, 2001
Paqe 2

A. CJ.ty COlmMn1:1 to AT&T'. le1:'tez.

1. AT&T has takenn .
issue of whether franchise fees l conslstent pOsitions on ~~e
services.' ma~ be collected on cable modem

As you know, in AT'': Corp. v. City of Po""tland 21j::
i'.3d 871 (9

th
Circuit 2000), th. Ninth CirCUit did. -not deCi:i~

whether tranch1se fees ~y be collected on cable modem service
AT&T tacitly acknowledges this fact in your letter. Yet, on t~~
~asis ot the r.l~tive uncertainty c~eated by the decision, your
-etter nevertheless sugqasta that AT&T will refuse to collect
~hele fees beqinninq in :anuary 2001.

The City is puzzle:! by AT&T's approach and request.
On the one hand, AT&T reccm..-nends that the Cl ty should take
action to "waive these franchise t.e.N as it the ~ortland
decision prohibits the co1:ection of franchise fees on cable
modem service. Another optlon, which AT&T appears to have
discounted, would be tor AT'T Simply to maintain the status quo
until a definitive decislon is issued oy the FCC or the courts.

On the other hand, AT&T (on the basi. of tts wri~ten

COl':'.ments filed on December 1, 2000, with the FCC in FCC Qen.
Okt. 00-185) appears to acknowledge that, Portland
~otwithstand1nq, franchise tees may b. collected on cable modem
se:~:ice. There, AT'T stated in 1~. comments to the FCC that
cabl. r.\odem service is ~ "cable service"; it a150 dismissed as
mere "c11ctum't the Portland conclusion that cable modem service
is not a "cable service" but a Ift.lecol'llllunic~tion. .ervice ll (at
paqes 4-5 &nd 12-19). AT'T !u~th.r informed the FCC that local
franchisinq authorities "have the authority unde%' (47 U.S.C.
S542] to charge & tranch~3. f •• on cable operator.' q:o••
revenue., includin; their cable Internet services," and that
"AT&r currently pays franchising tees asse.,ed on revenues from
lts cabl_ Internet services" (at page 31).

Under the circumstances, the City cannot seriously
entertain Ar,!' s request to "waive !ranehise f.er' on cable
modem s.~vice when AT'T itself (on the ba.i. ot ita comment. to
t~. rCC) appear. not to believe that Portland bars a cable
Qperator from paying franchise tee. on cable modem service.

OHM" .)n 0011\6.



:-i,. Ka t!". i N() e

Director, Gover~~ent A~rairs
JamJ4lry 5, 2001
Pa;e 3

2. AT&T:s misinformed in it b .
\\ ass throu hN of the franchise tee s Q servatl.on 'C~at it!
a'.:.t:hor;;'zed by federal :aw. or. cable rr.odem service is

AT&T claims <:hat it poss4ules the authority t II

through'" ~he franchise fee on cable modem servi~e p~~~
3ubscr1ljer. .1 authorized under federal law." The
disaqtees with AT'T's interpretation ot federal law on at l;;:~
two qrounds.

rirs1;, 1,lndexo Title 4"', Section 76.922 (f} of the Code
cf red.~al R.9~1&tion" a "pass-throu;h" of franchi.e fee. over
and above the ma~1mum pe~itted rate only occur. with respect to
the =alculat1on of =ate-requlated basic cable service rate.
unde.r the FCC t S rate reCT..llation rule.. Neither the FCC rules
~or the Cable Act authorize cr otherwise address the abili:y ot
cable o~erator. to "pass through" f~anehls. fees on cable modem
!nd o~her rate-deregulated cable service••

It is true, of course, that 47 U.S.C. SS42Ce) requires
cable opQrators to pass thtOu~h to subscribers the amount of any
decrease in a franchise tee. But, 1t says nothing a~out passir.q
:hrough any ~r.crease in franchise fe••. Horeover, by definition,
Section 542 (e) applies only to cable franchis. tees and thus
~ould only come into play it cable modem service were indeed a
"cable service." If that is so, then AT'T has no basis
wha~!oe\'er to c1.lscontinue ?al'ing franchise feee on cable modem
service.

Cagle operators are generally tree to charq. whatever
ratas they wish tor cable modem and other rate-deregulated
3ervic.s. Thu., they cannot cla1m in qoed faith any express
autnorization to "p•••-throuqh" cable franchise tees with
re spec1: to such rAte-deregulateci se~v1ce., any rotore than they
have any expr... authorization to "pasa-throuqhM any other
expenses they incur for rate-deregulated services. Th. concept
0: a "pass-throl.lq~ si:nply ~as no application to rate
derequlated services, w~et. ~he operator is fr.e to set a price
at any level it wishea.

Second, 41 U.S.C. §542(c), which allowe (but does not
:equ1re) CAble operator. to include a line item on subscriber
bi.ll" that identif1•• the amount of the retail price ot cable
setvice attr1but:able to the franchise fe., doe. not authorize
arlY ,. pass':throughM ot ~~anchise fe.s. Itemization ot franchise

C1010! l)o~011\el
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exposure, r •• l ~= imaqined, to litigation is not a ' eqi'-i
basis for AT.T's refusal to pay the ~ - naterequired franchise :e81,

the City simply cannot aqree to ind if
any potential liability for franchise fees ~ O~h:;''l'co~gtain8t
acco~nt of the cOlleotion ot franchise fee. on cable ;Od~~
servlce, which AT&T ~nil&terally has chosen to item'
subscriber bill.. 1ze on

It AT'T is truly concerned about ita potential
exposure to c1... action lit19ation, then the City is willing to
discuss the follow1nq options.

First, because AT'T's itemization of franchise fees is
the enly plausible source of the expos~~. about which you
express concern, A't"T simply could eeaa. itemizing franchise
fees on ca~l. modem service 1n subscribers' billi. After all
AT'T ~s not required by :ederal law to itemize these fees:
Note, howev.r, it AT'T refrai.na from itemiz1n9 franchise fees,
':his would n01: reduce th.· amount ~h&t A'r'T can charq8
subscribers for cable :todem gervl=e, because AT'T can set the
cable mode~ service ra~e. At any level it ehooie••

Second, as, an. alternative, the City woulc:l be willinq
':0 discuss the possibility of &gJ:e.inq not to collect a "cable
franchise tee" from AT'T on cable modem ••rv1ce., prov1~.d that
AT'T would be willinq to aqree to p.y the City • lepataee 5'
public riqhts-ot-vay tee on cable mod.. service. AT&T must
realize that, it cable modem service is n.ot a "cable service, II

then AT&T has no cu~rent r1qht to use the City'. public rignts~

of-way to prov1ae· that seryice under the Cable Television
Franchise Aqr.em.nt, tecause that agreement authorize. ~C! (and
AT'1) to use the City' I public right.-of-way only to p=ovide
"cable sel:vice."

We preswne that AT''t' is not relying' on any stateWide
::anchise to provide tel.communication. serviee under the
Cal~torr.ia ~ublie Util1ties Code as a basis tor u.1ng the City's
public ri9hts-ot-way to pro91de cabl. modem service. AI ~ar as
t:l. City is aware, the Californi.a PuDlie Utilities Commission
~as not issu.d to AT'T'. affiliate, TCI, • certificate of public
::onvenience ana necessit.y to operate as a competitive local
exc~.nge :arrier to pro',ide teleco;nznunications service. In anI'

01010' I)D ocm\t.
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fees. on a bill and the "paSs-throcqh" of franchise f
"collect1:'\g" franchise fee. f::om, subscribers are saees to, or
dist inct legal concepts w-.der feaeral law. The Fif~~r~~. a~d
::eld as much in City of Dalla. v. FCC, 118 r. 3d 393 - (::;h r~~;t
1997), where it clearly noted th~t, even when a line "':tem 1~
included on a subaer1ber bill, franchi.e fee. are imp()sed upo.
the ca~le operator, not on sUbscribers. ,1

The C1ty cannot seriously consider
"suspend franchise fees,A' because the:e
author! za tion to "pass throuqh" a ~ranch1se
cable modem ••rv1c. ch.rqe.

3. AT'!'s concern with potential
action lawsuits is unfounded.

AT''r'. request "=0
is no axpress

fee as part of a

subscriber c~a8.-
AT'T suqqests tr.at, if it were to continue to

"col-leet" franchis. fees on cable modem service, ;"t mic;ht be
exposed to class action lawsuits by SUbscribers seeking ~a.
refu~d ot any fees no~ laWfully coll.cted.~ Though AT&T
profasse. concern that tne Ciey alao would incur refund
l~abili~y, the City doe. not share that cone.rn.

AT&T's. position re.ta on the misguided notion that it
'. collects" franchise tees from suCseribers. It does not.
Rather, the tranchise fee is imposed on AT'T, not subscribers:
the City. "collect:s" the tranehise fee from AT&T, and AT&T only,
not ftom suDscr1.bers. That AT'T may recove~ revenu.. from
subscribers that it use. to pay the franchise fee is beside the
point.

Aa the Dalla. cour~ recognized, franchise fee. ate
i~pos.d on, and paid by, AT&t, not SUbscribers. Therefore, AT'T
does not "collect- any tr.nchIi"8 fe.. from subscribers that
cou~d c. refunded. Becluse catle ~odem service is rate
dQre;ulatecl, . AT'T m.ay charqe s\:b.crlbers the saU\e amount for
cable modem service that it currently charqea (inclusive ot the
:ranchis. tee) ...,hethe:: or not AT'T paid franchise f ••s to the
City. To the extent AT'~'. coneern about ela•• action suits h••
credence, that concern 4::1,es solely t::om the manner in which
Ar'T voluntarily chooses to itemize tranchise tees on cable
modem service in sub.cribers' bills. While AT" has a r1qht to
~t.mlze if it choosea, the City bears no responsibility for the
:onsequenc.. o~ AT&T's voluntary decision to do so. Any
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evant, as It'lentioned. above, AT&T has -:a.ken the p~sit1on before
the FCC that cable modem s.rvi~e is not a "telecommunications
service" and that Poctland's suqqestion tq the cont~ary is non
binding "dictum." T~. City's po.ition il that, it· cable modem
service were determined not to ee a "cable .erv1ce," neither the
City nor the State of CAlifornia ~a. qrantad AT'T any authority
to use the Cley's public riqhts-of-way to provide that service.

The City very much appreciates the concern for its
interesta expre5aed by AT&T. The City, however, must decline
AT'T's reql.Le.t that it either waive the f1:anchisl tee
requirement with respect to cable mod_ .11:"1'108 OJ: indemnity
AT'T. Thus, ~nt11 further notice, the City expects AT&T to
continue p.yinq franchise fee. on cable medem revenue.. In tr~e

inter1., the City is re.dy and w1l1inq to d1scu.. the options
ou~lined .bove, namely, ATiT discontinues itemizinq cable modem
franchise fe•• , or it aqrees to pay I separate 5' public ri;hts
o!-W&y fee on cable modem service in lieu of a "cable franchise
~ee~ on that service.

I leck forward to your prompt ~e.ponse.

Sincerely,

City Attorney

G1(~ syn

Carl Y.ats, Director ot Administra~iv. Service.
Janet Fre.land, Senior Analyst
Ariel 'ierre Catenne, City Attorney
Kent Lawcock, AT'T



Pam Berriaa.
Ft'lDCbise Mula..
CityofEu...
6) West 8th 2nd fJoor
Eupne. Orelon 97401

DecemNlf 13.2000
AT.6T .... , ....
2687 Cl':ea~
E',.get"&: ~~ ;7~.7335

Dear ~Is. Berrian:

r am wntinl reprdiaa the asaesam.mt of frilDcbi.se rees 011 meDua derived from the provision of
cable modem senice (cuneady AT&T "Home). As you 1cDow. we have been providinS cable
m.od&m service to subSQibcn u a cable sct\'K:e aDd pa)ial tbe City ofEaJ&ae a 5 perceIlt frm:bise
fea CD that revenue (which fee we pass mrcup to subKtiben II mthorized.l.lAder !ederallaw).
Under me Ninth Cireuil COUll of Appeal's' recent d«isici ill AUT v. CitY oCPortIP4 ' it appears
tba the Nimh Cimuit Court dcea not coaaid8' thiI to be • •clbla semce.· ThaI. Il Ja.tt in the N"Lnlh
Circuit, tberc is a!ierioua quesUOD U to wbcmer local francbjlin'lUIhoriae. bavc the riJbt to usess
cable service ftaDchiM tca on cable modem service revetWC.

Curr=l:1L1y. the Fedenl CC'CDrmmiatioal CommissiOll ("fCC") bas aproc:ccdiq UDder way that may
ultmWely help l'ISOlve this is...• fa Idditiaa, there is ocbIr peadiq liliacoa. _ courts outside
this Circuit have re.Dderecl opiDioal m. mip !lid. to • coDCl\llioa ditfereJlt &om m. appanmt
COWUsiODS in the pmtpyt dccisioa. No"les" ia liIbI of me PqnI"!' deeisioa., there is some
risk ttw tbc City of Eupac would be exposed to poceadal tetU1Id liability in~ future. ~bould it
continua ro ..... frIacbiM !eel 011 cable modem .mce reveDUe. Alleut cmelocl1 JOVcrmcent
has dewmiMd ro e1imillate tbia riB by ""liviDI tbI ~biIe tee 011 cable modem service it this
time.~ lCCIlao....rneaD. wbiII ccmiDuiDl to UIeII chc ... ha~decided to deposit them into
an esaow typa ICCOUDt so tbIc such f.. wW be available tor refuaclu such time II a court of
compcteal jurisctictiOll at tb& FCC detenDiDa wbc_ aret\md iI &1OCeIIiIY.

216 r.3d 871 (rp Cir.laac 22.2000).

• J:wmirY Copccmip. Bi,h"saw Acrr! tp the J;tepM om Cable ap4 Ot!w fac:ilities,
Notie, ot meum, FCC 00-35' (released September 28. 2000).



FrlACbilC Feet AT&T @Home
December 13, 2000
Pap 2of2

Givee the uc.certaiD Dature of tb8 law reprdiua franchise fce$ on 'Ible IDQdem service, we believe
tbal it iJ in the best inlCresu of the City of Eu.... as well as .~TI:T BfNldlwld. to waive these
fraDchise feel (and suspead the pus-tbroucb of sucb. feel co subtcriben) ImEi1 this issue IS~

Su.speaaiOll of tnDchiIc fees 011 AT&T .HQIQI is panicu1ady impaNDt ill stUll within the Nintb
Circuit. becauae of the exisrace of stile COZI5WD8I' proEeCUoD la... which oftea live rise to class
action oroar litipt1oo. SUCb lawsuiCI miam seek 3 remnd of lIlY feclllOt ~wNUy coUec:ted (wbic:h
could require cbe City of Euaa- (0 refund tbe11l to AT&T Broldbaad so they could be retumed to
;';CDSumm.) This D*IU5 m. tN City of Eupne UNum, the fee could become I defeodant in such
1itisati->a.

TJ1 HIhl of tbe abo"le, we believe thI1 the. be. course of actioa is Cor the City 01 Eupue to waive
t.b.cse fruw:hiM feel UDtil there is a daeaninalive cIecWoa. t:a1esI we heir trom you. thal.is bow we
will~ bep,niDl Januuy, 2001. U. instead, the City 01 Eupae rtqucsu thIa fraDc1:Lbe (ees
~onUnU8 to be uMSsccl QI1.:able modem service (aad pUled rbroup to subsc:ribcn), tba AT&T
Brotdbmd will require that the City of Eulenc sip an qIMIDIIlc acknowled&in. tbe potential
r~ft1ad liabilirJ ,net apeeinl too~AT&1' BMidbaD4's futulc franl:biM feel by the I!DJUDt of my
retuDd liabili1'y'~ arweUM AT&T Brow:1band's costs and tusonahle lItomeys fees.

If yoa ·woold UD.to di~UlI this UlMLter t'urth«. or would llk& tunher informatioa or cCt'i~ oftbe
rt:feleocN COlMt decisions. please feel free to GOnta.:t me ill 5041-431-3"11. W.. WOIl1d-appreciate
receivina a zespoue tl) ClUC leques.t:.o wail'e rt.~ ~i.~!eeI OIl AT&T·@Home..by the C'n~ of}ar.

SiDccely,
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~. SlDford Inouye
AT&T Broldblad
2897 ChIld Drive
Eu.... OR 97408.7335

• City ....,..'. 011tce

City of Eugene
m p..,. StIMt. F100m 106

(
Eug8ne, Oregon 97401-2793
641) 682-6Q10

(541) 681-641. FIX
(541) ."'041 T'T'V
WWW.a..."..or.UI

Deu Mr. Ino\l)"e:

I am wrilinl ill respollMlID your 1etIer daIect December 13, 2000,~I tlI.e IIIeIImIIn of frmGbl.se
fee. OIl "able~~ JCl'Vic:ea. ~City ofEup:ae CInDOt 1"'_ to 'ftiW lIlY paymtIlC or InY fraac:hiM
r.... cert:liZlly will ElOt.IEW to iDdeuwiiy ATAT BroadhIDd .... 1Ir/bYl'Od'edcal CoOIII that
woul<i not be in my way tbe rwpouibilicy of1Jle City.

First and fCl"ell1OSt, ATar Broaclbad mUit be aware that ifit uniJltlInlly reduces itl~t of
franchise feel tD the Cit)' ofE\J.... AT"T BmedbencI will be in Y'iolarioa ofitJ haem.. aanement
with EulCfte· That &grNDlClt :epcilCidl tbe rdx autbarity AT&T~ baa to UN the public rip
ef-way ill Euaae to prayid.t cable modem JCr\;ce. Your nliaace 011 cDc Panr.nd cue igDCnl the
ipeclfic 1aDIuaie ofEuaae's francbiJe IDd onrloob tbatthc Eup:rae bac:biae i.s agsn.c:esaaily
!mrited to -cable servic...•

EuPfte's haehi. with AT&T B1""'AW .,-=11 ATAT arc.cIblDlt to,. its U1itiel topr~
otbel types ofconnuaicauons servic., wbicA AT&T Broadband.. specifically cla'im.t uxllldc cable
modem IC'ViceL AT~Bra.dJtInd.caIat line it baeD ways: IIATilT cboola DOl to pay &In.chiM
fns aD~lcmodel'll semce, m. it~ rely 011 tile Sua- frm:biM to~ publio "pg.of-wsy in
Eup:DI co provide 1hat servia.. IfAT&T eIIIDGC rely 011 cbe bDc.... it bu DO &1RboritJ wbmaeYwr to
use public ripu-ot-way in Eua-1D provide cable modi..~ YO1&' requa& thai £upm wai'lt the
collection of fraacm. _ iteik I rlCpMlt chit 111.. .mIIIIl till tInIII ofAT.T BraMbad's
fr:mcbise aI tMt £upae...P"""'i'1iaD to AT&T 8roIdbaDd to 'lioM thIt·ftmchi... Eup:w it not
plepltOCi to do ertber. 1'JLe hDGbiII~ ia dill AT&T 9roIdbIDd,., I !DdUA C. ClI1 all of
Its grosa reveau.n. memin.-.,_ID ccmPlNltiGil ill wII*Yer f'aaD-..far ...u. prO¥'icW to
sublCriba'l witbia .. hDcbiN lI&iIIa,,- which~ iIIcluditte'I8IUII hili clb. mo4Im..me-
To tJIa& _ we beUIft it II l1li10 nques, pel 5ectka 10(4) 011111 fnnsblM, dalE ATAT
include wldlCICII~ pa, rwpan I1IdDI all ..... rev_, by typI ol..ice pnYided in
the frudlill ImitDry ill ardK eo aftInD dle fnadaIM UDQI'* b.

Retunrinl to your rIlilllCl. AIAT y. 'itt gtPm'rd M fIDel tIaI& retilla pIrticularly uoubliDa in
!l&htofAT&T's OW'DDeccmber 1~iB the FCC·JNOtiJl~Doc~No.OO-ll5 ~1Cpp. 30
31): ~o th8 ata thd the Co1anIwiceDCIU Act pmglocal huhilial audlari1i.. 1118 autbtlrity to
regulare 'cable .cvica' they wouJct alto have chi autbclil) to resuJati cabJelilwDd~c... n.
wen, the exuaple pnmded ill PlraIflPb Z11 of the NOt. 1ocallnKllisiJa. qm:icI ftUlcl haft tbI
authority tmder [41 USC s-.542] to cMrp • fnI:IcbiM teo CIG cable operUClft' lP'OII~
lncludial thIir cabI.ID__ Ia'Yices. lD ract. ATAT CWicudy paY' ttudUaiD. e- 1'__ •
revCll1U !rom ita clbJe~Hl'Yica-



ATAT took ia poIi1icIl1D the FCC arlic this moatb, ocarly six montbI.. the Psmlnd deQsioa -.ns
rmdcted. ~e fail ~ see wily, lea than 1'IAe wtW lacer, ATAT tunIS around and takeI the opposice
PO'ltIQD.,.,tb the Clty ofEu.... Mcnovwr. AT!:T itself(apin in the FCC NOr proceec:iina) Stn!I1U.

ouafy vaued that cable tnodem service is indacl & 01cabIe se:tYice" IDli claimed tbaa~ in the~
CU'CtDt PortI- decisiO'll SUU-ma ocbIrwiae is mere "ctictum·,

Your leftler 1pCCU1afes tbat itATAT Bn.cIbaDd~ to pay fi'lncbjae fees OIl c.ble modem service. ,
ATAT BrodlDdrmlb1bt a:poM to c!ullCtian lawsuits by subac::n"bca MekmI ". re1bad oley fe.
not ln1Wly coJIlC1ed.· AT.T BfOICIbad 1n'* be awue that i1 doeI cat "collect" filDclliM rees fram .
sublCl'iben. 'I'M !acbi.. fee ~ impoeed an ATAT BroadbaDd, ad tbI t'te iI tbIl'Iton "eonected" from
ATAT Broldblad. DOt &'OID~.berL That ATaT Brotdbnd t:lIt:wa to itclba the fee OIl itl bill to

sublcn~or tJw AT"T BR*h.d miab& ute rna.. it cWiveI &am IUbIcrihn CO~ tAl fee, do.
not ._ tboIe facti. Monovw, *'- cable mackm SCI"'Ii~e iI~AT~TBroedbeM cm
ctwae $1&bIcn"ben -haver it .w- far tM Mr'Y'icc, rePEdJm~ or DOt it pari ~bi.. fees aD

the .moe. The City "-w DO lMpIDP'bility tor 1Mt ATAT deci.t:iaa. • cWciIic.a tbat ill no way relienl
Ar.T Btoa6IDd ofitl1epl obUpdoa to pay ct. fraa;biae r..lawfUUy owM elM Cicy.

In coaclusioft, tbe City decliDn YOlK requat thaI it eitlla' waiVe the ftInc!Ue tile requirmD.eDt CC'

indemnify ATAT Bfoedbend. ATclr Brcadblad ocntiDue, to be oblipted to pay fnncbiM f_ c.l cable
rnocMm rwvwau. Our s~ha.,. alway.l»eft W1Uir.a to diIcua 1heM IDllsimilar iSIUU .nth ATAT
BroadbIad. TIwa, I am ctiaappoiDted ...ut\ AT&T. deciIiaD to 'mi'...aty dananct such a ConceniOD CD
our parr, aDd wiIhiD such I abort cime-!'IIDe. especially coa.sideriq tI8e In oclwr fraal;triJc isa\JcI OIl

which City staffba" laa,await:eel1D AT&T respoaae. cd CODtDNI to awUt your aaation.

Sincfftly.

~e.~
lim lollNoft
CiryMmqer


